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Court of Appeals of the District of Columbia 

— 

j 

No. 5986. 

Golf. Incorporated, a Body Corporate; Edgar E. Sancomb, 
vice-President, Plaintiff in error, 

vs. 

District of Columbia. 


1 In the Police Court of the District of Columbia, 

October Term, 1931. 

i 

No. 993119. 

District of Columbia 
vs. 

Golf, Inc., a Body Corporate; Edgar E. Sancomb, 

Vice-President. 

Information for Violation Zoning Law. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the above entitled 
cause, to wit: 

October 30, 1931—Information tiled. 

November 4, “ —Continued to November 13, 1931. 

“ 13, “ —Plea Not Guilty—Jury Trial De¬ 

manded. 

“ “ “ —Continued to December 18, 1931—Per¬ 

sonal Becognizance to appear. 
December 18, “ —Continued to January 21, 1932. 
January 21, 1932—Demand for Jury Trial Withdrawn. 

Continued to February 2, 1932. 
February 2, “ —Continued to February 6, f932. 
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F ebruary 

0 

February 

6, 

February 

20, 

March 

5, 

March 

12, 

March 

19, 

March 

28, 

April 

2, 

April 

9, 

April 

30, 

May 

14, 

May 

17, 


1932—Stipulation of Facts filed. 

44 —Continued to February 20, 1932. 

44 —Continued to March 5, 1932. 

44 —Continued to March 12, 1932. 

44 —Continued to March 19, 1932. 

4 4 —Continued to March 28, 1932. 

44 —Continued to April 2, 1932. 

44 —Continued to April 9, 1932. 

—Continued to April 30, 1932. 

44 —Continued to May 14, 1932. 

44 —Verdict Guilty—Continued to Mav 21, 
1932'. 

44 —Motion for a rehearing filed. 


2 In the Police Court of the District of Columbia, 

October Term, 1931. 


No. 993119. 


District of Columbia 


vs. 

Golf, Inc., a Body Corporate; Edgar E. Sancomb, 

Vice-President. 


Information for Violation Zoning Law. 


Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 


Mav 

May 

May 

June 

June 

Julv 

• 

Aug. 

Aug. 

Sep. 

Oct. 


18, 1932—Motion for a new trial filed. Set for 
hearing May 21, 1932. 

21, 44 —Continued to May 25, 1932. 

27, 44 —Motion for new trial granted. 

10, 44 —Continued to June 24, 1932. 

23, 44 —Continued to July 16, 1932. 

16, 44 —Continued to August 17, 1932. 

17, 44 —Continued to August 30, 1932. 

30, 44 —Continued to September 29, 1932. 

29, 44 —Continued to October 29, 1932. 

29, 44 —Reassigned. 
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April 15, 1933—Continued to April 22, 1^33. 

April 22, “ —Judgment Guilty. j 

Sentence: To pay a fine qf $10.00, and 
in default to be comnjiitted to the 
Washington Asylum and Jail for 
the period of 10 days. 

Exceptions taken to Rulings of Court 
on matters of law and notice 
given by defendant in open court, 
at the time of said rulings, of 
his intention to apply to a Justice 
of the Court of Appeals of the Dis¬ 
trict of Columbia foij* a writ of 
error. 

Bond $100.00. 

3 In the Police Court of the District of Columbia, 

October Term, 1931. 

No. 993119. 

District of Columbia 

vs. 

Golf, Inc., a Body Corporate; Edgar E. 

Vice-President. 

Information for - 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abqve entitled 
cause, to wit: 

April 25,1933.—Recognizance in the sum of $10(j).00 entered 

into on writ of error to Cqurt of Ap¬ 
peals, D. C., upon the condition that in 
the event of the denial of the applica¬ 
tion for a writ of error, thq defendant 
will, within five days next after the ex¬ 
piration of ten days appear in Police 
Court and abide by and perform its 
judgment and that in the e\[ent of the 
granting of such writ of eriior, the de- 

2—5986a 
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fendant will appear in the Court of Ap¬ 
peals of the District of Columbia and 
; abide by and perform its judgment in 
the premises. 

P. F. O’CONNOR, 

Surety. 

April 27,1933.—Assignment of Errors filed. 

April 27,1933.—Bill of Exceptions submitted. 

May 19,1933.—Bill of Exceptions settled, signed, sealed 

and filed. 

June 7,1933.—Writ of Error received from Court of Ap¬ 
peals. 

June 8,1933.—Designation of Record filed. 

June 16,1933.—Copy of record and proceedings in this 

case transmitted to Court of Appeals in 
obedience to said Writ. 

4 In the Police Court of the District of Columbia, 

October Term, A. I). 1931. 

District of Columbia, ss: 

William W. Bride, Esq., Corporation Counsel, by Ed¬ 
ward W. Thomas, Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his 
proper person, comes here into Court and causes the Court 
to be informed, and complains that Golf Inc., a body cor¬ 
porate, Edgar E. Sancomb, President, late of the District 
of Columbia aforesaid, on the 1st day of October in the 
vear A. D., nineteen hundred and thirtv-one, in the District 
of Columbia aforesaid, and on divers other days and times 
between said date and the date of the filing of this infor¬ 
mation, in the District of Columbia aforesaid, and in the 
City of Washington on parts of squares 2963 and 3178 in 
the rear of premises known as 7421 Georgia Avenue, North¬ 
west, did then and there maintain and operate and cause 
to be maintained and operated in the Residential District 
as zoned by the Zoning Commission of the District of Co¬ 
lumbia, a certain golf driving course and appurtenances 
thereto, on parts of said squares 2963 and 3178, contrary 
to and in violation of the zoning regulations of the District 
of Columbia, in such case provided and constituting the 
law of the said District of Columbia. 

i WILLIAM W. BRIDE, 

Corporation Counsel , D. C. 
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5 Personally appeared T. F. Roche thi^ 30th day of 

October A. D., 1931, and made oath before me that 
the facts set forth in the foregoing information are true, 
and those stated upon information received he believes to 

"L _ J. _ 


be true. 


(Signed) 


EDWARD W. THOMAfe, 
Assistant Corporation Cdunsel y 

for the District of Columbia . 


6 [Endorsed:] Schuldt, Judge. No. 903,119. Col. 

$100, Apr. 22, 1933. District of Columbia vs. Golf, 
Inc., a body corporate; Edgar E. Sancomb, Vicje-President. 
Violation zoning law. Ringgold Hart, Attv. ! Witnesses: 
T. F. Roche, Bldg. Insp. Filed Oct. 30, 1031. F. A. 
Sebring, Clerk Police Court, D. C. Nov. 4, 1031.—Cont’d 
to Nov. 13, 1931. Nov. 13, 1931.—Plea Not Guilty. Jury 
Trial Demanded. Nov. 13, 1931.—Cont’d to Dec. *18, 1931. 
Personal recognizance to appear. Dec. 18, 1931.—Cont’d 
to Jan. 21, 1932. Jan. 21, 1932.—Demand for Jury Trial 
Withdrawn. Jan. 21, 1932.—Cont’d to Feb. 2, 1932. Feb. 
2, 1932.—Cont’d to Feb. 6, 1932. Feb. 2, 1932.—Stipulation 
of facts filed. Feb. 6, 1932.—Cont’d to Feb. 20, 1932. Feb. 
20, 1932.—Cont’d to Mar. 5, 1932. March 5, 1932.—Cont’d 
to Mar. 12, 1932. March 12, 1932.—Cont’d ^o Mar. 19, 
1932. March 19, 1932.—Cont ’d to Mar. 28, 1932. March 
28, 1932.—Cont’d to Apr. 2, 1932. April 2, 1932.—Cont’d 
to Apr. 9, 1932. April 9, 1932.—Cont’d to Apir. 30, 1932. 
April 30, 1932.—Cont’d to Mav 14, 1932. May 114, 1932.— 
Verdict of Guilty. Cont’d to May 21, 1932. M4y 17, 1932. 
—Motion for rehearing filed. May 18, 1932.—Mjotion for a 
new trial filed. Set for hearing May 21, 1932|. May 21, 
1932.—Cont’d to May 25, 1932. May 27, 1932.—(Motion for 
a New Trial granted. June 10, 1932.—Cont’d to June 24, 
1932. June 23, 1932.—Cont’d to July 16, 1932. July 16, 
1932.—Cont’d to Aug. 17, 1932. Aug. 17, 1932.—Cont’d to 
Aug. 30, 1932. Aug. 30, 1932.—Cont’d to Sepj. 29, 1932. 
Sept, 29, 1932.—Cont’d to Oct. 29, 1932. Oct. 29, 1932.— 
Reassigned. Apr. 15, 1933. Cont’d to Apr. 22, 1933. Apr. 
22, 1933.—Judgment Guilty. Apr. 22, 1933.—Sentence: To 
pay a fine of $10, and in default to be commitjted to the 
Washington Asylum and Jail for the period of 10 days. 
Exceptions taken to Rulings of Court on matters of law 
and notice given by defendant in open court, ajt the time 
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of said rulings, of his intention to apply to a Justice of the 
Court of Appeals of the District of Columbia for a writ 
of error. Bond $100.00. April 25, 1933.—Recognizance in 
the sum of $100.00 entered into on writ or error to Court 
of Appeals, D. C., upon the condition that in the event of 
the denial of the application for a writ of error, the de¬ 
fendant will, within five days next after the expiration of 
ten days appear in Police Court and abide by and perform 
its judgment and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of 
Appeals of the District of Columbia and abide by and per¬ 
form its judgment in the premises. P. F. O’Connor, Surety. 
April 27, 1933.—Assignment of Errors filed. April 27, 
1933.—Bill of Exceptions submitted. May 19, 1933.—Bill 
of Exceptions settled, signed, sealed and filed. June 7, 
1933.—Writ of error received from Court of Appeals. 
June 8, 1933.—Designation of record filed. June 16, 1933. 
—Copy of record and proceedings in this case transmitted 
to Court of Appeals in obedience to said Writ. 

7 In the Poiice Court of the District of Columbia. 

District of Columbia, ss: 

To the Major of Police of the District of Columbia, Greet¬ 
ings: 

Whereas it appears by oath of T. F. Roche that on the 
1st day of September, A. D. 1931, at the District aforesaid, 
that one Golf, Inc., a body corporate, Edgar E. Sancomb, 
President, did then and there on said date and divers other 
dates and times i since said date and the filing of this in¬ 
formation herein, maintain and operate and did cause to 
be maintained and operated in the Residential District as 
zoned by the Zoning Commission of the District of Colum¬ 
bia, a certain golf driving course and appurtenances 
thereto, in parts of squares 2963 and 3178, contrary to and 
in violation of Zoning Regulations in such case made and 
provided, and constituting a law of the District of Colum¬ 
bia. 

You are therefore herebv commanded to take the said 

* 

Golf, Inc., a body corporate, Edgar E. Sancomb, President, 
and bring him before the Police Court forthwith to answer 
charge. 
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I 
I 

Witness the Hon. Gus. A. Schuldt, Presiding Judge of 
the Police Court of the District of Columbia 1 , and seal of 
the said Court this 26th day of October, A. I). 1931. 

[Seal Police Court of District of Columbia.] 

F. A. SEBfelNG, 

Clerk Police Cburt, D. C., 
(Signed) By R. B. GOTT, 

Deputy Clerk Police Court, D. C . 

8 [Endorsed:] Precinct —. 993,119. District of 

Columbia vs. Golf, Inc., a body corporate; Edgar E. 

Sancomb, President. Warrant for violations of Zoning 
Regulations. Cepi: -. Witnesses: T. F. Roche, Insp. 

9 In the Police Court of the District of Columbia, 

February Term, A. D. 1932. 

: I 

Information No. 993,119. 

District of Columbia 

| 

1 

vs. 

Golf, Incorporated, a Body Corporate; Edgar E. Sancomb, 

Vice-President. 

Agreed Statement of Facts. 

i 

It is hereby stipulated and agreed by and between coun¬ 
sel for the District of Columbia and for the defendant, 
Golf, Incorporated, a body corporate, Edgar E. Sancomb, 
Vice President, that the following facts shall be considered 
as having been proved by competent testimony, and the 
same shall be submitted to the Court as bein£ the facts 
herein for the determination of the Court as to all matters 
of law concerning the guilt or innocence of the defendant: 

Parcel 104/103, Square 2963, in the District of Columbia, 
is in the 7400 block of Georgia Avenue, Northwest, and on 
the East side of said Avenue. Said square is zoned First 
Commercial for a depth of 100 feet and the balance thereof 
Residential “A” Restricted. Square 3178 is immediately 
adjacent to said Square 2963, and to the East thereof, and 
is zoned Residential “A” Restricted. Both squares were 
so zoned on the 1st day of September, 1931. Both squares 

3—5986a 
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are listed on the records of the Assessor of the District of 
Columbia as agricultural land, and, until leased by the de¬ 
fendant herein, and for fifty years prior thereto, the land 
comprising said squares was used for no purpose other 
than that of agriculture. A Plat of said squares is attached 
hereto marked Exhibit “A”, and made a part hereof. 

Under date of August 20, 1931, defendant, by its 
10 Vice President and Secretary, E. E. Saneomb, ap¬ 
plied to the Inspector of buildings for the District 
of Columbia for a permit to build toilets and a tool room 
on that portion of Square 2963 as was zoned First Com¬ 
mercial and in said application stated the purpose of the 
building was Golf Driving Course. On August 24, 1931, 
the Inspector of Buildings for the District of Columbia 
issued to defendant, through its Secretary, E. E. Saneomb, 
a permit to “build two 1 story cinder block and brick office 
and toilet as per plans” filed with the Inspector of Build¬ 
ings, said buildings to be located entirely within the First 
Commercial Zone hereinbefore described. 

On September 1st, 1931, there was duly issued to defend¬ 
ant a “Certificate of Occupancy,” in accordance with the 
provisions of the Zoning Regulations of the District of 
Columbia, reading as follows: 

“Certificate of Occupancy. 

No. 34402. ! Washington, D. C., September 1, 1931. 

Permission is hereby granted to Golf, Inc., to use the 1st 
floor of the buildings located on lot —, Square 2963, Prem¬ 
ises 7421 Georgia Ave. N. W., for the following purposes: 

Office in connection with golf driving course. 

This certificate does not take the place of any license 
required by law, nor does it authorize the use of bqilers, 
motors or machinery. Any change in the use or occupancy 
of this building shall require a new certificate. 

Zone: 1st; Com. Fee: $2. 

Credit: 9250 Permits 9253 Concessions. 

i JOHN W. OEHMAN, 

Inspector of Buildings, 
By Per C. H. BEALL, 
i Permit Clerk.” 
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And, also, on September 1st, 1931, there w&s duly issued 
to defendant, by the Superindent of Licenses; for the Dis¬ 
trict of Columbia, License No. 2697 for a Golf Driving 
Course for the period September 1, 1931, to November 1, 
1931, for premises 7421 Georgia Avenue, Northwest, for 
which defendant paid a license tax of Sixteen Dollars and 
Sixty Seven Cents. 

11 Thereafter defendant caused to b6 erected, in 
strict accordance with the building permit issued 

therefor, and entirely within the 100 foot First Commercial 
area, the buildings authorized by said permit. And defend¬ 
ant also, in strict accordance with other permits lawfully 
issued by agents of the District of Columbia, erected on said 
100 foot First Commercial area six iron poles 20 feet high, 
each having at the top two electric flood lights of 1000 
candle power. And defendant provided thirtylfour “ teeing 
off” spaces, all on the said 100 foot First Commercial area, 
from which to drive golf balls. Defendant expended 
$5,337.02 in the improvements aforesaid, and lor necessary 
equipment for a golf driving course. 

All of the buildings, structures and electrical equipment 
aforesaid were, upon completion by defendant, inspected, 
approved and passed by proper agents of thfe District of 
Columbia. 

Number 7421 Georgia Avenue Northwest was assigned 
by the proper agent of the District of Columbia] to the build¬ 
ings erected by defendant under the permit aforesaid. 

From the time alleged in the information, namely, Oc¬ 
tober 1, 1931, and on diverse dates between that date and 
October 30, 1931, the defendant used the aforesaid 100 foot 
First Commercial area as a golf driving coujrse. In the 
conduct thereof golf balls driven by patrons of defendant, 
from the ‘ 4 tees” on said First Commercial area, travelled 
from said 100 foot First Commercial area ov^r and upon 
the Eesidential zoned area of Square 2963 and 3178 herein¬ 
before mentioned, and shown on the plat attached hereto, 
said Residential area being on said plat shaded yellow and 
said 100 foot First Commercial area being thefeon shaded 
green. Defendant constructed a wire fence <}n the Resi¬ 
dential area in Square 3178 hereinbefore mentioned, 

12 about 225 yards East of the 100 foot First Com¬ 
mercial area of Square 2963, to check any golf balls 
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driven that distance. An employee of defendant moved 
over the Residential area aforesaid, retrieving golf balls 
driven in said area from the First Commercial area, bv 

i # 7 * 

patrons of defendant. Said employee carried an iron shield 
while engaged in such work for protection against driven 
golf balls. The electric lights hereinbefore mentioned 
lighted the area herein described. Squares 2963 and 3178, 
and other squares immediately adjacent thereto, were 
leased by defendant on August 12, 1931, at a yearly rental 
of Two Thousand Dollars, said lease to run until January 
1st, 1934. Defendant so leased said premises after having 
been informed bv officials of the District of Columbia that 
the building permits, occupancy permit and license herein¬ 
before listed as issued to defendant would issue. 

Defendant charged its patrons, for the privilege of driv¬ 
ing golf balls as herein described, at the rate of fifty cents 
for 40 golf balls if defendant supplied a golf club known as 
a “driver,’* or fifty cents for 50 golf balls if the patron used 
his own golf club. 

It is further agreed by and between the parties that a 
photograph or photograps of the location herein described 
may be submitted to the Court as a part of this agreed 
statement of facts should the parties, or either of them, so 
determine, or the Court should so request. 

(Signed) WILLIAM W. BRIDE, 

Corporation Counsel; 
(Signed) EDWARD W. THOMAS, 

Assistant Corporation Counsel, 
Attorneys for the District of Columbia. 

WHITEFORD, MARSHALL & HART, 
(Signed) By RINGGOLD HART, 

j Attorneys for Defendant. 

13 [Endorsed:] Copy. No. 993119. District of Co¬ 
lumbia vs. Golf, Inc., a body corporate; Edgar E. 
Sancomb, Vice-President, Deft. Stipulation. 
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14 In Police Court of the District of Columbia. 

No. 993,119. 

District of Columbia 
vs. 

Golf, Incorporated, a Body Corporate; Edgar E. Sancomb, 

Vice-President. 

Opinion. 

The information tiled in this cause charges i:he defendant 
with the violation of a certain regulation promulgated by 
the Zoning Commission of the District of | Columbia in 
pursuance to authority contained in the Zoning Act of 
March 1, 1920, (41 Stats. 500) and reads as follows: 

“ * * * did then and there maintain and operate and 

cause to be maintained and operated in the Residential Dis¬ 
trict as zoned by the Zoning Commission of the Dis¬ 
trict of Columbia, a certain golf driving course and ap¬ 
purtenances thereto, on parts of said squares 2£)63 and 3178, 

# * * M 

An agreed stipulation of facts was tiled herein, but it is 
rather too voluminous to be quoted in full. Briefly stated, it 
stipulated that the defendant had obtained a permit to erect 
and build toilets and a tool room on that portion of Square 
2963 as was zoned First Commercial, and in said applica¬ 
tion stated the purpose of the buildings was for a golf driv¬ 
ing course; and, also, for a permit to build two one-story 
cinder block and brick office and toilet as per pl^ns; and the 
license was issued defendant for a golf driving course for 
premises No. 7421 Georgia Avenue, N. W.; that ^11 the build¬ 
ings were erected within the 100 foot area of sai(jl Square No. 
2963, as well as all the “tee off” spaces; and that the sum 
of $5,337.02 was expended for equipment for a golf driving 
course; that the balance of Square 2963 outside of the 100 
feet mentioned, and Square No. 3178 are zoned as Resi¬ 
dential; and that the golf balls teed off of the commercial 
part of lot 2963 travel over and beyond said Zope and land 
in the Residential Zone, which, as stated, is contiguous to 
Lot No. 2963; that a wire fence is erected upon Square No. 
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3178 to check the balls travelling too great a distance and 
that certain employees walk on and upon Square 3178 carry¬ 
ing an iron shield to retrieve golf balls driven 

15 thereon. There are also statements relative to the 
rental of this ground and the manner in which the 

business is conducted, together with a plat of the grounds 
and exhibits of licenses. 

From this it will be seen that the defendant has a permit 
to use one hundred feet of Square 2963 as a golf driving 
course, which is zoned as First Commercial, whereas the 
remainder, Square No. 3178, which adjoins Square No. 
2963, is zoned as Residential A, restricted. 

An interesting question, therefore, presents itself as to 
whether or not the golf driving course, established in the 
Commercial Zone, admittedlv legal, becomes illegal as to 
part of Square No. 2963 and to Square No. 3178, when the 
golf balls are driven over and beyond the one hundred feet 
of this zone into the restricted residential zone. 

Three interesting questions of law are propounded by 
the defendant in relation to this matter, viz: that the use 
of the land in question has not been changed; that the 
Zoning Commission acted arbitrary and unreasonable in 
their exercise of the police power under said Act and that 
the doctrine of estoppel applies. 

1. The stipulation shows the land in issue to be agri¬ 
cultural land and that it was such in 1920 at the time of 
the passage of the Zoning act. Under Section 6 of said act 
and Section 20 of the Regulations made pursuant thereto 
an occupancy permit would have been issued as a matter 
of course, if it had been shown that the use had not been 
changed, but no occupancy permit has been issued. The 
District claims that the present use of the land in issue does 
not constitute an agricultural use. 

The District of Columbia claims the following unauthor¬ 
ized use of the land in question, viz: 

(1) Lease of Squares 2963 and 3178 and other adjacent 
squares, for $2,000 per year for 2 1 /* years; (2) Golf balls 
being driven to the compensation of defendant over and 
upon seven-eighths of the area leased and being residential 
premises; (3) Construction of a wire fence about 225 yards 
east of the limit of the 1st Commercial area; (4) 

16 Retrieving of golf balls wholly within the Residen¬ 
tial area by an employee of defendant ; (5) Use of 
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I 

iron shield by said employees; (6) The lighting and flood¬ 
ing of the areas shaded green and yellow by twelve 1,000 
candle power electric lights. 

The term “use” has been defined as “utility, application 
and as the act of employing for a purpose’’. “In its rela¬ 
tion to land includes rental purposes”. Williams vs. Gold 
Mining Co., 85 S. C. 1, 66 S. C. 117. Other definitions of 
the term include “Act of using or putting to a purpose, 
convenience, employment, service, advantage”. Naturally 
the term “use” must be construed in its relation to the 
zoning law and the regulations made pursuant thereto. 

While it may be true as contended by the defendant that 
the passage of the golf balls from the commercial zone into 
the residential zone is of itself innocuous, stilly the question 
presents itself as to whether or not the fact tljat these golf 
balls are driven into the residential zone does not change 
the use thereof as contemplated by the Act of Congress 
which has definitelv set forth the various zones to be estab- 
lished by the Commission. 

Examples where similar conditions might exist as in the 
instant case might be cited. Thus, for instance, baseball 
games, if the balls were batted to the fielders in the resi¬ 
dential zone from the commercial. A more striking case 
might be visualized in the case of shooting galleries estab¬ 
lished in the commercial zone and the targets placed in 
the residential. 

The line of demarkation between commercial and resi¬ 
dential zones has been definitely set and it is, no doubt, to 
prevent encroachment of one into the other, with the con¬ 
sequent depreciation of the surrounding residential, to the 
detriment of the public welfare, which caused the Com¬ 
mission to hoe strictlv to the row. 

* 

If, as stated, this land is agricultural land, it is evident 
that the use to which it is now put has no relation to agri¬ 
culture in any manner, shape or form and its status is 
definitely changed. 

17 2. This prosecution, as stated, is predicated upon 

the provisions of the Act of Congresjs approved 
March 1, 1920 (41 Stats., 500), being an act to [regulate the 
height, area and use of buildings in the District and to 
create a zoning commission. j 

The enacting clause of this Act reads as follows: 
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“Be it enacted * * * that to protect the public 
health, secure the public safety and protect property in the 
District of Columbia, there is hereby created a zoning com¬ 
mission.” 

It would seem that Congress had in mind, outside of se¬ 
curing the public health and safety, the protection of 
property in the District of Columbia. The protection of 
property certainly comes within the category of the public 
welfare. 

If this is so, can it not be surmised that the Commission 
in zoning said Square 3178 as residential property had in 
mind the protection of the neighboring property from any 
commercial or industrial use in the interest of the public 
welfare? Does not the continuation of the golf driving 
course on said residential property constitute a continua¬ 
tion of the commercialized amusement use from the com¬ 
mercial section and therebv change the use thereof and have 
a tendency to depreciate the value of surrounding property 
by the use of said residential area? 

The defendant admits the constitutionality of the zoning 
act, but contends that the exercise of the police powers 
granted to the Zoning Commission renders the act in rela¬ 
tion to this cause was arbitrarv and unreasonable. 

*> 

The courts have repeatedly passed upon the question of 
the exercise of such powers by constituted authority. 

The case of Bugher vs. Gottwalls, et al.; Gottwalls , et al., 
60 App. D. C., 340, so strongly relied upon the defendant, 
is predicated, to the Court’s mind, upon an entirely dis¬ 
similar status. This was brought upon a bill for manda¬ 
tory injunction to force the Zoning Commission to re-zone 
certain lots involving property which had been placed in a 
“class wholly different from that of like property in the 
neighborhood.” And there was also an element of the 
marked depreciation of the property because of said 
18 classification where contiguous property was other¬ 
wise zoned. Further, that the re-zoning of this prop¬ 
erty would not affect general scheme adopted by the Com¬ 
mission or defeat plan to preserve adjoining street as resi¬ 
dential, and that no person had objected to granting of 
petition for re-zoning, but that, nevertheless, the Commis¬ 
sion refused to re-zone property. 
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There is no question here that this land \jas rendered 
valueless or depreciated because of the actioq of the Zon¬ 
ing Commission. There is no injury to the property in¬ 
volved. As the District claims, 4 ‘The regulation did not 
include it within a class to which it is not adapted. Its 
position results merely from regulations enacted for the 
public welfare.” i 

The case of Euclid vs. Ambler Realty Co., 272 U. S. 365, 


was also a case which related to unimproved l^ind, and the 
question of commercial and residential zone involved, with 
the consequent depreciation of the value of th4 land. The 
Court said: 


“* * * This question involves the validity of what is 

really the crux of the more recent zoning legislation, 
namelv, the creation and maintenance of residential dis- 
tricts, from which business and trade of every ^ort, includ¬ 
ing hotels and apartment houses, are excluded. Upon that 
question this Court has not thus far spoken. Tl]ie decisions 
of the state courts are numerous and conflicting; but those 
which broadly sustain the power greatly outnumber those 
which deny it altogether or narrowly limit it, anti it is very 
apparent that there is a constantly increasing tendency in 
the direction of the broader view. * * *” 

j 

: i 

The action of the municipality was sustained by the 
Court. 

The Court can find no evidence of any arbitrary or un¬ 
reasonable act of the Commission in respect to their action 
in this matter. It occurs to the Court that where a legally 
constituted body such as the Zoning Commission has had a 
hearing upon a question of this character and ha^ duly con¬ 
sidered all facts presented, and has passed upon the same, 
that its decision, unless palpably and unmistakdable erro¬ 
neous upon its face, should be given weight and i|ot unduly 
disturbed. 

The best that can be said of defendant’s contention is 
that it is fairly debatable. But the Supreme Court of the 
United States in Zahn v. Board of Public Works, 274 U. S. 

325, has definitely settled such claims in the follow- 
19 ing comprehensive manner, viz: 

“The common council of the city * * * concluded 

that the public welfare would be promoted by constituting 
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the area, including the property of plaintiffs in error, a 
Zone B district; and it is impossible for us to say that their 
conclusion in that respect was clearly arbitrary and unrea¬ 
sonable. The most that can be said is that whether that 
determination was unreasonable, arbitrary or unequal exer¬ 
cise of power is fairly debatable. In such circumstances, 
the settled rule of this court is that it will not substitute 
its judgment for that of the legislative body charged with 
the primary duty and responsibility of determining the 
question.’ ’ 

It would seem that this Court must follow this dicta in 
the instant case. 

Much has been said relative to the fact that defendant 
had been put to considerable expense in erecting an office 
toilet and tool room, but it must be remembered that this 
permit was specifically issued to be used as stated thereon, 
and, as the application for defendant indicates “only first 
commercial—100 feet depth—vacant land.” 

The Court can not, therefore, conceive how the question 
of estoppel can apply to the entire golf driving course as 
now constituted, as it would clearly appear that the permit 
authorizing the building was issued for the zone upon which 
it is located and upon which it had the right to be. 

Defendants knew or should have known that one parcel 
of land was commercial and the other residential, and his 
contention that the use thereof would not be changed did 
not relieve him of the dutv to first ascertain that fact from 
the proper constituted authority. 

The Court cannot see the application of the Cahill case 
(60 Apps. D. C. 342), relied upon by the defendant in rela¬ 
tion to the question of estoppel, because it is predicated 
upon an entirely different statement of facts. 

In this case it appeared “that from 1911 and continuously 
thereafter, first floor of building was used by successive 
tenants for storage and garage purposes, without objection. 
In 1926 plaintiff purchased property and applied to build¬ 
ing inspector for permit to fire-proof and repair premises, 
and for a certificate of occupancy of first floor for use 
20 as a garage, and thereafter such permit was issued, 
whereupon plaintiff expended about $6,000 in execu¬ 
tion of repairs and improvements and leased first floor for 
garage purposes. * * * Nor does it appear that any ob- 


GOLF, INC., ET AL. VS. DISTRICT OF COLUMBIA. 17 

I 

jection was ever made either by the District bf Columbia 
or any resident thereof against the use of the first floor for 
such purpose. ’ 9 j 

In the instant case the locus concerns two zopes, one com¬ 
mercial, the other residential. The permits we^e issued for 
the proper zone, and if defendant relied upon the issuance 
of these permits for the continuation of the commercialized 
golf driving course into the residential zone he assumed the 
risk incidental thereto. 

From all the facts, the Court must hold that the defend¬ 
ant is guilty of the offense charged in said information. 
And he is so adjudged. 

(Signed) GUS A. SCHULDT, 

Presiding Judge. 

April 22nd, 1933. 

21 [Endorsed:] Copy. Opinion of Judge Schuldt. 

I 

22 In the Police Court of the District of Columbia, 

-Term, A. D. 193-. 

Information No. 993,119. 

District of Columbia 

i 

vs. | 

Golf, Incorporated, a Body Corporate; Edgar E. Sancomb, 

Vice-President. 

I 

Bill of Exceptions. 

i 

Be it remembered that this case came on to be heard 
before the Honorable Gus A. Schuldt, one of the judges of 
the police court of the District of Columbia, wjherein the 
defendant is charged in an information with maintaining 
and operating a certain golf driving course ajid appur¬ 
tenances in a Residential District as zoned by tfie Zoning 
Commission of the District of Columbia, in violation of the 
zoning regulations, and was presented to and heard by 
said Judge upon an agreed statement of facts, which is 
as follows: I 

“It is hereby stipulated and agreed by anc} between 
counsel for the District of Columbia and for the defendant. 
Golf, Incorporated, a body corporate, Edgar E. Sancomb, 
Vice-President, that the following facts shall be considered 
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as having been proved by competent testimony, and the 
same shall be submitted to the Court as being the facts 
herein for the determination of the Court as to all matters 
of law concerning the guilt or innocence of the defendant: 

Parcel 104/103, Square 2963, in the District of Columbia, 
is in the 7400 block of Georgia Avenue Northwest and on 
the East side of said Avenue. Said square is zoned First 
Commercial for a depth of 100 feet and the balance thereof 
Residential ‘A’ Restricted. Square 3178 is immediately 
adjacent to said Square 2963, and to the East thereof, and 
is zoned Residential 4 A’ Restricted. Both squares were so 
zoned on the 1st day of September, 1931. Both squares are 
listed on the records of the Assessor of the District of 
Columbia as agricultural land, and, until leased by the de¬ 
fendant herein, and for fifty years prior thereto, the land 
comprising said squares was used for no purpose 
23 other than that of agriculture. A plat of said squares 
is attached hereto marked Exhibit ‘A', and made 
part hereof. 

Under date of August 20, 1931, defendant, by its Vice- 
President and Secretary, E. E. Sancomb, applied to the 
Inspector of Buildings for the District of Columbia for a 
permit to build toilets and a tool room on that portion of 
Square 2963 as was zoned First Commercial and in said 
application stated the purpose of the building was Golf 
Driving Course. On August 24, 1931, the Inspector of 
Buildings for the District of Columbia issued to defendant, 
through its Secretary, E. E. Sancomb, a permit to ‘build 
two 1 story cinder block and brick office and toilet as per 
plans’ filed with the Inspector of Buildings, said buildings 
to be located entirely within the First Commercial Zone 
hereinbefore described. 

On September 1st, 1931, there was duly issued to defend¬ 
ant a ‘Certificate of Occupancy,’ in accordance with the pro¬ 
visions of the Zoning Regulations of the District of Co¬ 
lumbia, reading as follows: 

‘Certificate of Occupancy. 

No. 34402. Washington, D. C., September 1, 1931. 

Permission is hereby granted to Golf, Inc., to use the 1st 
floor of the buildings located on Lot —, Square 2963, prem¬ 
ises 7421 Georgia Avenue N. W., for the following pur¬ 
poses : 
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Office in connection with golf driving course 

This certificate does not take the place of ariy license re¬ 
quired by law, nor does it authorize the us^ of boilers, 
motors or machinery. Any change in the use cjr occupancy 
of this building shall require a new certificate. 

Zone: 1st; Com. Fee: $2. I 

Credit: 9250 Permits 9253 Concessions. 

JOHN W. OEHMAN, 
Inspector of Buildings , 
By Per C. H. BEALL, j 

Permit Clerk/ 

And also, on September 1st, 1931, there was jduly issued 
to defendant, by the Superintendent of Licences for the 
District of Columbia, License No. 2697 for a Gjolf Driving 
Course for the period September 1, 1931, to November 1, 
1931, for premises 7421 Georgia Avenue, Northwest, for 
which defendant paid a license tax of Sixteen Dollars and 
Sixty-seven Cents. ! 

* i 

Thereafter defendant caused to be erected, in strict 
24 accordance with the building permit issued there¬ 
for, and entirely within the 100 foot First Commercial 
area, the buildings authorized by said permit. And de¬ 
fendant also, in strict accordance with other permits law- 
full v issued bv agents of the District of Columbia, erected 
on said 100 foot First Commercial area six iron poles 20 
feet high, each having at the top two electric flood lights 
of 1000 candle power. And defendant provided thirty-four 
‘teeing off’ spaces, all on the said 100 foot First Commercial 
area, from which to drive golf balls. Defendant! expended 
$5,337.02 in the improvements aforesaid, and for necessary 
equipment for a golf driving course. 

All of the buildings, structures and electrical Equipment 
aforesaid were, upon completion by defendant, inspected, 
approved and passed by proper agents of the district of 
Columbia. 

Number 7421 Georgia Avenue, Northwest, was assigned 
by the proper agent of the District of Columbia to [the build¬ 
ings erected by defendant under the permit aforesaid. 

From the time alleged in the information, namely, Oc¬ 
tober 1, 1931, and on diverse dates between that date and 
October 30, 1931, the defendant used the aforesaid 100 foot 
First Commercial area as a golf driving course! In the 
conduct thereof golf balls driven by patrons of defendant, 
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from the ‘tees’ on said First Commercial area, travelled 
from said 100 foot First Commercial area over and upon 
the Residential zoned area of Squares 2963 and 3178 herein¬ 
before mentioned, and shown on the plat attached hereto, 
said Residential area being on said plat shaded yellow and 
said 100 foot First Commercial area being thereon shaded 
green. Defendant constructed a wire fence on the Residen¬ 
tial area in Square 3178 hereinbefore mentioned, about 225 
yards East of the 100 foot First Commercial area of Square 
2963, to check any golf balls driven that distance. An em¬ 
ployee of defendant moved over the Residential area afore¬ 
said, retrieving golf balls driven in said area from the First 
Commercial area, by patrons of defendant. Said employee 
carried an iron shield while engaged in such work for protec¬ 
tion against driven golf balls. The electric lights herein¬ 
before mentioned lighted the area herein described. 
25 Square- 2963 and 3178, and other squares immediately 
adjacent thereto, were leased by defendant on Au¬ 
gust 12, 1931, at a yearly rental of Two Thousand Dollars, 
said lease to run until January 1st, 1934. Defendant so 
leased said premises after having been informed by officials 
of the District of Columbia that the building permits, occu¬ 
pancy permit and license hereinbefore listed as issued to 
defendant would issue. 

Defendant charged its patrons, for the privilege of driv¬ 
ing golf balls as herein described, at the rate of fifty cents 
for 40 golf balls if defendant supplied a golf club known 
as a ‘Driver,’ or fifty cents for 50 golf balls if the patron 
used his own golf club. 

It is further agreed by and between the parties that a 
photograph or photographs of the location herein described 
may be submitted to the Court as a part of this agreed state¬ 
ment of facts should the parties, or either of them, so de¬ 
termine, or the Court should so request. 

WILLIAM W. BRIDE, 
i Corporation Counsel; 

EDWARD W. THOMAS, 

Assistant Corporation Counsel , 
i Attorneys for the District of Columbia . 
WHITEFORD, MARSHALL & HART, 
By RINGGOLD HART, 

Attorneys for Defendant.” 
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And upon the hearing of said case, counsel fori the defend¬ 
ant moved the Court to find the defendant ncjt guilty, as 
matter of law, of the charge laid in the information, upon 
said agreed statement of facts, because: 

1. The regulation upon which the prosecutipn is insti¬ 
tuted is arbitrary and unreasonable and not a proper exer¬ 
cise of the police power with reference to th^ particular 
case before the Court. 

2. The regulation under which the prosecution is at¬ 
tempted is beyond the power of the Zoning Comjmission be¬ 
cause it places a restriction upon the rights o^ the land- 
owner defendant which lias no substantial relation to the 

public health, safety, morals or public welfare. 

26 3. The regulation under which the projsecution is 

attempted is arbitrary and unreasonable {with refer¬ 
ence to the particular case before the Court, ai^d effects a 
deprivation of the defendant’s rights and deprives it of its 
property without due process of law, in violation of the 
Fourteenth Amendment of the Constitution of the United 
States. 

4. Because the District of Columbia should be estopped 
from prosecuting the defendant for the alleged violation of 
the zoning regulation under which prosecution is attempted 
for that the defendant acted in good faith under Affirmative 
acts of the municipal corporation and made expensive im¬ 
provements in reliance thereon. 

5. Because the regulation is discriminators in that it 
permits a recreational use in a residential zone bv the mu¬ 
nicipality but denies a similar use by a private individual. 

6. That Squares 2963 and 3178 were lawfully used for 
agricultural purposes prior to the adoption of the zoning 
regulations on August 30, 1920, and there has been no 
change in the use thereof since that date, by the acts charged 
against defendant, or otherwise, and, according tjo Section 
6 of the Act of March 1st, 1920, such use may be Continued. 

Whereupon the Judge presiding, on April 22, 1933, over¬ 
ruled said motion, to which ruling defendant by its counsel 
then and there excepted, which exception was dulyi reserved 
by and allowed to the defendant, and defendant I then and 
there gave notice, in open court, of intention to i apply to 
the Court of Appeals of the District of Columbia for a writ 
or error. And thereupon defendant was adjudged guilty as 
charged, and defendant by his counsel then and there ex- 
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cepted to said finding, and, in open court, renewed notice of 
intention to apply to the Court of Appeals for a writ of 
error. 

Said exceptions were duly reserved and allowed the de¬ 
fendant upon the hearing of said cause, and before the entry 
of judgment therein, and because the same are not part of 
the record, and in order that defendant may have his said 
exceptions of record so that the same can be reviewed 
27 by the Court of Appeals of the District of Columbia, 
defendant respectfully moves the Court to sign this 
bill of exceptions and order the same of record. And the 
Court grants said motion and accordingly signs this bill 
of exceptions this 19th dav of May, 1933, now for then. 

(Signed) GUS A. SCHULDT, 

Justice . 


(Here follows map, side folio 28.) 

29 [Endorsed:] Copy. Copy. Information No. 
993,119. District of Columbia vs. Golf, Incorporated, 

a body corporate; Edgar E. Sancomb, Vice-President. Bill 
of exceptions. Submitted, April 27, 1933. Bill of excep¬ 
tions settled, signed, and sealed and filed May 19, 1933. 
Law offices of Whiteford, Marshall and Hart, 815 Fifteenth 
St., Washington, D. C. 

30 In the Police Court of the District of Columbia, Oct. 

Term, A. D. 1931. 

Information No. 993,119. 

District of Columbia 


vs. 

Golf, Incorporated, a Body Corporate; Edgar E. Sancomb, 

Vice-President. 

Assignment of Errors. 

Now comes the defendant in the above entitled cause and 
assigns as errors the following: 

1. The Court erred in finding the defendant guilty as 
charged in the information. 
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2. The Court erred in holding the regulatioiji upon which 
the prosecution is based a proper exercise df the police 
power of the Zoning Commission of the Distrilct of Colum¬ 
bia with reference to the case before the CourL 

3. The Court erred in holding that the regulation upon 

which the prosecution is based was not a deprivation of the 
defendant’s rights and did not deprive defendant of its 
property without due process of law, in violation of the 
Fourteenth Amendment to the Constitution of the United 
States. 1 

4. The Court erred in holding that the District of Co¬ 
lumbia was not estopped from prosecuting the defendant 
for the alleged violation of the zoning regulation under 
which prosecution was instituted. 

5. The Court erred in not holding the zoning regulation 
under which the prosecution was instituted invajlid because 
discriminatory between the District of Columbiaj and an in¬ 
dividual. 

6. The Court erred in holding the use of the! land men¬ 

tioned in the information changed by the act of the 

31 defendant. 

WHITEFORD, MARSHALL & HART, 
By RINGGOLD HART, 1 

S15-15£7* Street N. 

Attorneys for De 

Copy acknowledged. 

W. W. BRIDE, 

Bv E. W. THOMAS, 

Corporation Counsel for 

the District of Columbia. 

Copy. 

32 [Endorsed:] Information No. 993,119. I District 
of Columbia vs. Golf, Incorporated, a body corpo¬ 
rate: Edgar E. Sancomb, Vice-President. Assignment of 
errors. Law offices of Whiteford, Marshall and ijlart, 815 
Fifteenth Street, Washington, D. C. 



i 
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33 Recognizance. 

In the Police Court of the District of Columbia, the 25th 

Day of April, A. D. 1933. 

The District of Columbia 
vs. 

Golf, Inc., a Body Corporate; Edgar E. Sancomb, Vice- 

President. 


On Writ of Error to the Court of Appeals of the District 

of Columbia. 

The defendant and P. F. O'Connor, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of One Hundred dollars, lawful money 
of the United States, to be levied of their and each of their 
goods and chattels, land and tenements, upon condition, 
nevertheless, that whereas the said defendant was on the 
22nd day of April, 1933, convicted in the Police Court of 
the District of 1 Columbia of Violation Zoning Law and it 
was thereupon adjudged by said Court that said defendant 
pay a tine of Ten Dollars, and in default to be committed 
to the Washington Asylum and Jail for the term of Ten 
days; and whereas the said defendant has taken exceptions 
to the rulings of the Court upon matters of law in said 
trial and having given notice in open court of his intention 
to apply for a writ of error to a justice of the Court of Ap¬ 
peals of the District of Columbia: Now, therefore, if said 
defendant shall, in the event of a denial of his application 
for said writ of error, within five days next after the ex¬ 
piration of ten days from the date hereof, appear in the 
Police Court and abide by and perform its judgments in 
the premises, and in the event of the granting of such writ 
of error he shall appear in the Court of Appeals of the Dis¬ 
trict of Columbia and prosecute said writ of error and 
abide by and perform its judgments in the premises, then 
this recognizance to be void and of no force. 

GOLF, INC., a Body Incorporate. 

(Signed) EDGAR E. SANCOMB, V.-Pres. 

P. F. O’CONNOR. 
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25th April, A D. 1933. 

I certify that the above recognizance was acknowledged 
in open Court the 25th day of April, A. D. 19^3, and that 
the sufficiency of said surety was approved bv the Judges 
of said Police Court. 

Witness mv hand and the seal of said Court. 

(Signed) E. M. HITT, 

Deputy Clerk Police Court , 

District of Columbia. 


i 


34 In the Police Court of the District of Columbia, 25 

Day of April, A. D. 1933. 

P. F. O’Connor, being duly sworn, says that he is worth, 
over and above all his debts and liabilities, the s um of Five 
Thousand dollars in unincumbered real estate, ^ituated in 
the District of Columbia; that a part of the reril property 


so owned by — is described as follows:-, arid is worth 

the sum of — dollars; that — owns said property in fee 
simple, free and unincumbered by deed of trust mortgage, 
judgment, or otherwise; that — is not surety nor respon¬ 
sible on subsisting bonds in the Police Court Or the Su¬ 
preme Court of the District of Columbia to exceed in the 
aggregate the value of — unincumbered real es' ate. 

P. F. O’CQNNOR. 

Witnesses: 


i 

Subscribed and sworn to before me this 25th da^ of April, 
A. D. 1933. 

(Signed) E. M. HITT, 

Deputy Clerk Police Court, 

District of Columbia. 

■ 

[Endorsed:] Copy. No. 993,119. Police Couijt, District 
of Columbia. Recognizance on writ of error to the Court 
of Appeals, D. C. District of Columbia The United States 
vs. Golf, Inc., a body corporate. Edgar E. Sancomb, Vice- 
President. $100. P. F. O’Connor, Surety. Taken the 25th 
dav of April, 1933. E. M. Hitt, Deputy Clerk, Police Court, 
D. C. 
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35 United States of America, ss : 


The President of the United States to the Honorable Gus A. 

Schuldt, Judge of the Police Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Police 
Court, before you, between District of Columbia, plaintiff, 
and Golf, Incorporated, a Body Corporate, by Edgar E. 
Sancomb, Vice-President, defendant, Information No. 993,- 
199, a manifest error hath happened to the great damage of 
the said defendant, as by its complaint appears. We being 
willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 7th day of June, in the 
year of our Lord one thousand nine hundred and thirty- 
three. 


[Seal Court of Appeals, District of Columbia.] 

! HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court 

Appeals of the District of Columbia. 

36 [Endorsed:] Writ of error. Received June 7, 
1933. 
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In the Police Court of the District of Columbia, Oct. 

Term, 1931. j 

Information No. 993,119. 

District of Columbia 


: I 

Golf, Incorporated, a Body Corporate; Edgar E. Sancomb, 

Vice-President. 


To the Clerk of the Police Court: 

i 

Please prepare transcript of record for the Cburt of Ap¬ 
peals, in the above entitled cause, to include the following: 

1. The information. 

2. Docket entries. 

3. Agreed statement of facts. 

4. Written opinion of the court. 

5. Judgment and sentence. 

6. Bill of exceptions. 

7. Assignment of errors. 

8. Memorandum of recognizance. 

9. Writ of error. 

10. This designation. 

11. Certificate of clerk. 

WHITEFORD, MARSHALL & HART, 
By RINGGOLD HART, 

815 1 bth Street N. IF., 
Attorneys for Defendant. 

38 [Endorsed:] Information No. 993,119. district of 
Columbia vs. Golf, Incorporated, a body corporate; 

Edgar E. Sancomb, Vice-President. Designation of record. 
Law offices of Whiteford, Marshall, and Hart, 815 15th 
Street, Washington, D. C. Filed Jim. 8, 193$. F. A. 
Sebring, Clerk of Police Court, D. C. I 

39 In the Police Court of the District of Columbia. 
District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 29, inclusive, to be true copies of orig- 
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inals in cause No. 993,119, wherein the District of Columbia 
is plaintiff and Golf, Inc.; Edgar E. Sancomb, Vice-Presi¬ 
dent, defendant, as the same remain upon the files and rec¬ 
ords of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, — the City of Washington, in 
said District, this 16" day — June, A. D. 1933. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Cleric Police Court, Dist. of Columbia. 

Endorsed on cover: In error to the Police Court. No. 
5986. Golf, Incorporated, a body corporate; Edgar E. San¬ 
comb, vice-president, plaintiff in error, vs. District of Co¬ 
lumbia. Court of Appeals, District of Columbia. Filed 
Jun. 15,1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, B strict of Columbia 

April Term, 1933. | 


No. 5986. 


SPECIAL CALENDAR. 


Golf, Incorporated, a Body Corporate, Edc.aR l]. 
Saxcomb, Vice-President, 

Plaintiff in Error. 

vs. 

District of Columbia. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

Plaintiff in error, hereinafter designated appellant 
for clarity and convenience, was prosecuted i^i the 
Police Court of the District of Columbia upon ijm in- 



formation charging that it “on parts of squares 2963 
and 3178 iiiitlie rear of premises known as 7421 Geor¬ 
gia Avenue, Northwest, did then and there maintain 
and operate and cause to be maintained and operated 
in the Residential District as zoned bv the Zoning 
Commission of the District of Columbia, a certain golf 
driving course and appurtenances thereto, on parts of 
said squares 2963 and 3178, contrary to and in viola¬ 
tion of the zoning regulations of the District of Colum¬ 
bia, in such case provided, and constituting the law of 
the said District of Columbia” (R. p. 4) 

The case was heard upon an agreed statement of 
facts fully recited on pages seven, eight, nine and ten 
of the record. Upon the hearing, counsel for appel¬ 
lant moved the Court to find it “not guilty,” as 
a matter of law, upon said agreed statement of facts, 
because: 

(a) The regulation upon which the prosecution was 
instituted was arbitrarv and unreasonable and not a 

m/ 

proper exercise of the police power with reference to 
the particular case before the Court. 

(b) The regulation under which the prosecution 
was attempted was beyond the power of the Zoning 
Commission because it placed a restriction upon the 
rights of the landowner defendant which had no sub- 
stantial rehit ion to the public health, safety, morals or 
public welfare. 

(c) The regulation under which the prosecution 
was attempted was arbitrary and unreasonable with 
reference to the particular case before the Court, and 
effected a deprivation of the defendant's rights and 
deprived it of its property without due process of law, 
in violation of the Fourteenth Amendment of the Con¬ 
stitution of the United States. 



(d) Because the District of Columbia should be es¬ 
topped from prosecuting* the defendant for the alleged 
violation of the zoning regulation under which pros¬ 
ecution was attempted for that the defendant acted in 
good faith under affirmative acts of the municipal cor¬ 
poration and made expensive improvements in reli¬ 
ance thereon. 

(e) Because the regulation was discriminatory in 
that it permitted a recreational use in a residential 
zone by the municipality but denied a similar use by a 
private individual: 

(f) That Squares 29G3 and 3178 were lawfull 
for agricultural purposes prior to the adoption 
zoning regulations on August 30, 1920, and there had 
been no change in the use thereof since that date, by 
the acts charged against defendant, or otherwise, and, 
according to Section 6 of the Act of March 1st! 
such use may be continued. (R. p. 21) 

The Court overruled the motion; adjudged 
hint guilty (R. p. 17) and imposed a tine of Te 
lars and in default of payment to be committ 
ten days. (R. p. 3) 

ASSIGNMENTS OF ERROR. 


y used 
of the 


i, 1930, 

appel- 
n Dol¬ 
ed for 


Appellant says the Police Court was in enrol* as 
follows: 

1. The Court erred in finding appellant gui 
charged in the information. 

2. The Court erred in holding the regulation 
which the prosecution was based a proper exerc 
the police power of the Zoning Commission of the Dis¬ 
trict of Columbia with reference to the case befqre the 
Court. 


tv as 


upon 
ise of 
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3. The Court erred in holding the regulation upon 
which the prosecution was based was not a deprivation 
of the appellant’s rights and did not deprive it of its 
property without due process of law, in violation of 
tiie Fourteenth Amendment to the Constitution of the 
United States. 

4. The Court erred in holding the District of Colum- 

C 1 

bia was nof estopped from prosecuting appellant for 
the alleged violation of the zoning regulation under 
which prosecution was instituted. 

5. The Court erred in not holding the zoning regula¬ 
tion under which the prosecution was instituted invalid 

because discriminators’ between the District of Colum- 

* 

bia and an individual. 

(i. The Court erred in holding the use of the land 
mentioned in the information changed by the act of 
the defendant. 


ARGUMENT. 


The Zoning Commission was created by the Act of 
Congress approved March 1st, 1921), entitled, “An act 
to regulate the height, area and use of buildings in the 
District of Columbia and to create a Zoning Commis¬ 
sion, and for other purposesSection 2 gave to the 

Commission authoritv to divide the District of Colum- 

* 

bia into certain districts, to be known, respectively, as 
height, area and use districts, and to adopt regulations 
specifying the height and area of buildings thereafter 
to be erected or altered and the purposes for which 
buildings and premises therein may be used, with the 


proviso that such regulations may differ in the various 
districts. Section 5 authorized and empowered the 
Commission to make such orders and adopt such regu- 


lations not inconsistent with law as mav be npcessarv 

• * 

to accomplish the purposes and carry into effect the 
provisions of the Zoning Act. 

The Zoning Commission, by regulation, divided the 
District of Columbia into four use districts, “Residen¬ 
tial”, “First Commercial”, “Second Commercial”, 
and “Industrial”. (Section 11, Zoning Regulations.) 

Section III of the zoning regulations states affirma¬ 
tively tlie use permitted of buildings and premises in 
the “Residential” district. A golf driving course is 
not listed as a permitted use in a residential area. Sec¬ 
tion XV(a) provides: “In the ‘A’ restricted-area dis¬ 
trict * ‘ no building shall be erected or altered 

for use as an apartment house, Hat, hotel, or commun¬ 
ity house, nor shall any building or premise oc used 
for these purposes, but shall be erected or altered for 
use onlv as a whollv detached single-familv dwelling 
with two side yards, church, school, or passenger sta¬ 
tion.” 

It was these two sections of the zoning regulations 
upon which the District of Columbia relied for a suc¬ 
cessful prosecution of appellant, upon the theory that 
a golf ball driven from a first commercial area over 
and upon a residential area (the latter admittedly agri¬ 
cultural land for fiftv vears and used for up other 
purpose than that of agriculture until the present use 
thereof by defendant); the placing of a wire fence 
thereon to check golf balls driven 22o yards; the re¬ 
trieving of golf balls thereon, and the lighting of said 
area by electric flood lights, constituted an unlawful 
use of that portion of Square 29G3 zoned residential. 
There was no contention appellant erected, altered or 
used a building of any description on the residential 
area, the office building mentioned in the agreell state- 
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ment of facts being located on the one hundred foot 
first commercial area immediately contiguous to the 
residential area, but that anv change of use could be 
only for a use permitted by Section XV(a) of the zon¬ 
ing regulations, that is to sav, 4 ‘for use onlv as a 
whollv detached single-family dwelling with two side 
yards, church, school, or passenger station.” 

Square 2963 is zoned “First Commercial” for a 
depth of one hundred feet and the balance thereof 
“Residential ‘A* restricted”. (R. p. 7) 

An examination of the plat (R. p. 22) will show the 

land in controversy. The one hundred foot first com- 

» 

mercial area is shaded green and the residential area 
is shaded yellow. There are no intersecting streets. 
Those indicated thereon are proposed streets, as shown 
on the highway plan for the District of Columbia, but 
never acquired by the District for street purposes. 
The tract has a depth of 1013 feet from Georgia Ave¬ 
nue to Blair Road. A branch runs through the tract 

i 

from North to South and the wire fence mentioned in 
the agreed statement is shown. The office in connec- 
lion with the golf driving course; the electric flood 
light poles, and the “teeing off” spaces are all located 
on the one hundred foot first commercial area. 

Appellant does not attack the constitutionality of 
the zoning regulations as a whole, but contends only 
that the regulation under which the prosecution in this 
case was instituted is arbitrary and unreasonable and 


not a proper exercise of the police power with refer¬ 
ence to the particular case before the Court; that the 
regulation under which the prosecution was attempted 
was beyond the power of the Zoning Commission be¬ 
cause it placed a restriction upon the land owner ap¬ 
pellant which had no substantial relation to the pub- 


t 


lie health, safety, morals or public welfare; that the 
regulation is arbitrary and unreasonable with 1 , refer¬ 
ence to the particular case before the Court and ef¬ 
fects a deprivation of the appellant’s rights and de¬ 
prived it of its property without due process cjf law, 
in violation of the Fourteenth Amendment of thfe Con¬ 
stitution of the United States. 


VALIDITY OF RESTRICTION AND POWER 

IMPOSE. 


TO 


To be valid, the restriction imposed by the regula¬ 
tion must bear a substantial relation to the public 
health, safety, morals or general welfare. In the final 
result the determination of this question is one for the 
court. 

Zoning regulations are police regulations, ai|d we 
must look to the police power to determine jtlieir 
validitv. 


6 R. C. L. Sec. 228, p. 239. 

Police regulations cannot arbitrarilv interfere 
the enjoyment of the rights of property or the 


sonal rights guaranteed by the Constitution, and where 


a business in itself is harmless and legitimate 
power of the state to regulate it is not the equiv 
of the power to destroy it. 


with 

per- 


the 

dent 


Otis vs. Parker, 187 U. 8. 606, 23 8. Ct. 168. 

In re: Kilso, 147 Cal. 609, 82 p. 241. 

Comm. vs. A. C. L. R. R., 106 Va. 61, 55 8. E. 
572. 


reg- 


The measure of the reasonableness of a police 
ulation is not necessarily what is best, but whglt is 
fairly appropriate to the purpose under all the cir- 



cumstances, and whether it is a bona fide exercise of 
the reasonable discretion of the legislative department 
of government. 


TIoLlen vs. Hardy, 169 U. S. 366, 18 S. Ct. 383. 
Dobbins vs. Los Angeles , 195 U. S. 223, 25 S. Ct 
793. 


In the case of Mugler vs. Kansas , 123 IT. S. 661, the 
Court said: 

“The courts are not bound bv mere forms, nor 

are they to be misled by mere pretenses, they are 

at libertv—indeed are under a solemn dutv to look 
* « 

at the circumstances of things wherever thev en- 
ter upon the inquiry whether the legislature has 
transcended the limits of its authority. If, there¬ 
fore, the statute purports to have been enacted to 
protect the public health, the public morals or the 
public safety, and has no real or substantial rela¬ 
tion to the subject, or is a probable invasion of the 
rights secured bv the fundamental law. it is the 
duty of the Court to so adjudge and thereby give 
effect to the Constitution.” 

And in the case of Lawton vs. Steele, 152 IT. S. 138, 
Mr. Justice Brown, said: 

“In all these cases the acts are held to be in¬ 
valid as involving an unnecessary invasion of the 
rights of property and the practical inhibition of 
certain ioccupations harmless in themselves and 
which might be carried on without detriment to 
the public interests.” 


See also: 


Loch mer vs. New York , 198 U. S. 45. 
Reiman vs. Liitlerock. 237 IT. S. 181. 
Buchanan vs. Waverly, 245 U. S. 60. 
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The Court in Yates vs. Milwaukee, 77 U. S.| 497, de¬ 
clared : 

“The mere declaration by the city counsel of 
Milwaukee that a certain structure was an en¬ 
croachment or obstruction did not make it so, nor 
could such declaration make it a nuisance unless 
it in fact had that character. It is a doct|rine not 
to be tolerated in this court, that a municipal cor¬ 
poration, without any general laws either of the 
city or of the State, within which a given struc¬ 
ture can be shown to be a nuisance, car), by its 
mere declaration that it is one, subject i|i to re¬ 
moval by any person supposed to be aggrieved, 
or even by the city itself. This would place every 
house, every business, and all the property’ of the 
city, at the uncontrolled will of the temporary 
local authorities.” 


And this Honorable Court, in the case of B uglier vs. 
(totwalls, 60 App. I). C., 340, in deciding that 4 zoning 
restriction could not be imposed if it did not bear a 
substantial relation to the public health, safety, 
morals, or general welfare, cited Nectoiv vs. Cam¬ 


bridge, 277 U. S. 183, upon the same subject, using 
the following language: 

“The question on which this case depends has 
been so recently decided by the Supreme Court 
(Xectow vs. Cambridge, 277 U. S. 183, 48 S. Ct. 
447, 448, 72 L. Ed. 842) that we feel it unneces¬ 


sary to do more than refer to the conclusion 
reached by the court in that case, for tjie rule 
adopted there is, we think, conclusive of tjie case 
here, at least so far as the record now before us 
is concerned. In the Nectow Case, the Supreme 
Court held that while a court is not warranted in 
substituting its own judgment for that of the zon- 
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ing authorities charged with the duty of determin- 
ing the question, nevertheless ‘the governmental 
power fo interfere by zoning regulations with the 
general rights of the land owner bv restricting the 
character of his use, is not unlimited, and, other 
questions aside, such restriction cannot be im¬ 
posed if it does not bear a substantial relation 
to the public health, safety, morals, or general wel¬ 
fare/ and that in the final result the determina¬ 
tion of this question is a duty which the court 
must discharge.” 


That there must be some substantial relation be¬ 
tween the regulation and the public health, safety, 
morals, or general welfare, before a zoning restric¬ 
tion may be, imposed, has been declared by a number 
of other cases, a few of which are as follows: 

Seal tic Trust Co. vs. Roberge, 278 U. S. 110 (Wash.) 
Zoning regulations must find their justification in the 
police power exerted in the interest of the public. 

In Euclid vs. Ambler Realty Co., 272 U. S. 365, il 
is si 


“The governmental power to interfere by zon¬ 
ing regulations with the general rights of the land 
owner bv restricting the character of his use, is 
not unlimited and, other questions aside, this re¬ 
striction cannot be imposed if it does not bear a 
substantial relation to the public health, safety, 
morals or general welfare.” 

Ex Parte White (Calif.), 234, Pac. 396. Zoning 
must be reasonably necessary and related to the 
health, safety, morals, or general welfare of com¬ 
munity, and must be either expressly founded on a 
finding bv the Board of Trustees or other governing 
body of the municipality that such zoning is necessary 
to the general welfare of municipality. 
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People vs. Hawley, 279 Pac. 13G (Calif). An ordi¬ 
nance enjoining and prohibiting the excavation of 
rock, sand, and gravel in a residential district estab¬ 
lished bv a zoning ordinance was held void asl an un- 

* y i 

reasonable restraint on the use by the defendant of its 
property, and an unwarranted interference \v|ith the 
right of defendant to carrv on a lawful business, in 
view of trial court’s finding that to permit the defen¬ 
dant to continue its excavation operations subject to 
the conditions imposed would not result in any sub¬ 
stantial injury to the adjoining property or persons 
residing on or owning such property. 

People, ex rel. Russell vs. Andrew's, et al. (ill.) 171 
X. E. 137. Municipal ordinances must be reasonable, 
and in determining whether such is reasonable, the 
court may consider its object and means provided for 
its accomplishment, and all existing conditions and 
circumstances. 

Taylor vs. Ilaverford Township, 299 Penna. 402: 

“While it is not the dutv of the courts to fix the 
district lines or otherwise take the place of zon¬ 
ing authorities, yet the latter are subject to have 
their work in that respect pro tanto set aside, 
where, as here, its application to a particular 
property is found on judicial review to be Unrea¬ 
sonable and confiscatorv.” 

%! 

University Heights vs Cleveland Jewish Orphans' 
Home, 20 Fed. (2nd) 743 (Ohio). It was sought to 
establish an orphans’ home in a restricted residential 
zone. The court held that the ordinance was al valid 
enactment in its general aspect, but as applied t|o this 
case, it was unreasonable. 
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“A municipality lms no power to prohibit the 
doing of lawful acts which merelv do not affirm- 

VT* • 

atively serve the public convenience or welfare.” 


Koch vs. City of Toledo, et al.. 37 Fed. (2nd) 336 
(Ohio). A municipality has the right to enact ordi¬ 
nances creating residential districts from which busi¬ 
ness and trade, hotels, and apartment houses are ex¬ 
cluded although it can not act arbitrarilv and unrea- 

W %r 

sonablv. 

An ordinance creating zoning districts may be valid 
in its general aspects, and at the same time be clearly 
arbitrary and unreasonable as applied to a particu¬ 
lar state of facts. 


State vs. Edgcomb (Xeb.), 189 X". AY. 617. A zon¬ 
ing ordinance provided in “E” districts not more 
than twentydive per cent of ground could be covered 
bv a building. A church sought to be erected covered 
more than that area. The court held this requirement 
to be unreasonable. The court cited Spann vs. Dallas 
(Tex.), 235 S. AY. 513: 


* « 



Police power is founded upon public neces- 
and only public necessity can justify its ex¬ 


ercise.” 


Cooley, Constitutional Limitations (5th Ed.), p. 248: 

“And a bv-law which assumes to be a nolice 

• A 

regulation but deprives a party of the use of his 
property without regard to the public good, under 
the pretense of the preservation of health, when it 
is manifest that such is not the object and pur¬ 
pose of the regulation, will be set aside as a clear 
and direct infringement of the right of property 
without any compensating advantages.” 
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City of N. Muskegon vs. Miller (Mich.), 227 N. W. 


743: 


“Zoning ordinance must be reasonable, and 
reasonableness becomes the test of its legality in 
accordance with requirement that any ordinance 
to be legal must be reasonable. 

Ordinance restricted marshy lowlands adjacent 
to garbage dump to homes, churches, schools, li¬ 
braries, farming and private clubs. This was un¬ 
reasonable and land could be drilled for oil and 


<>•;) <; 


In D re mie n vs. Mason (Ala. 1931), 133 G89, a 

bill was brought to enjoin the construction an(l opera¬ 
tion of a miniature golf course in Milner Heights ad¬ 
dition, a strictly residential district in Birmingham, and 
described as “one of eostlv and beautiful homes and 
premises.” A temporary injunction was granted and 
the defendant appealed. The specific annoyaijces and 
injuries alleged to render a miniature golf course a 
nuisance in such location were listed thus: (7) Glar¬ 
ing high-powered electric lights used to light up the 
grounds for players at night. (2) Noises and dust 
due to the gathering of large crowds. (3) Operation 
of the course as a business enterprise. (4) Iijjury to 
property values as a residential district. (5) |Special 
disturbance to the quiet and peaceful enjoyment of 
homes by disturbing noises at night, continuing until 
midnight or later each night. In dissolving the tem¬ 
porary injunction and remanding the cause, the court 
found that the charge of glaring lights was not sup¬ 
ported. The noises of increased automobile traffic and 
the voices coming from an orderly crowd at play dur¬ 
ing seasonable hours could not be regarded as sub¬ 
stantial cause for injunctive relief, and dust was held 
not to be a necessary incident to a miniature golf 
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course. And the court refused to anticipate misman¬ 
agement resulting in annoving dust or boisterous and 
disorderly noises, holding that regulation of the busi¬ 
ness, including the hours, as conditions may demand. 


was the remedy to be sought. 


FOURTEENTH AMENDMENT. 

The tract of land herein involved is undivided. It 
is located but ;a short distance from the southern bound¬ 
ary line of the District of Columbia. It has a depth 
of 1005 feet,|running from Georgia Avenue to Blair 

Road. Not onlv is the tract denied anv commercial 

•> • 

use, except on the one hundred foot first commercial 
zone thereof, but its use is restricted to churches, 
schools, passenger stations and wholly detached single- 
familv dwellings with two side vards. Considering 
the location of this tract, with its inhibitions for use 
not only for commercial purposes but even for apart¬ 
ments, semi-detached houses or row houses, it is rea¬ 
sonable to assert that the restrictions imposed are to 
the serious damage of the owner and violative of the 
Fourteenth Amendment because the restrictions in no 
way promote the health, safety, convenience or gen¬ 
eral welfare of that part of the city in which the tract 
is located. 

In the case of Nectow vs. Cambridge, 277 U. S. 183, 
hereinbefore cited, the Court decided that the inclu¬ 
sion of private land in a residential district under a 
zoning ordinance, with resulting inhibition of its use 
for business and industrial buildings, to the serious 
damage of the] owner, violated the Fourteenth Amend¬ 
ment if the health, safety, convenience or general wel¬ 
fare of the part of the city affected would not be pro¬ 
moted therebv. 


I 
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ALLEGED CHANGE OF USE. 

There was no contention by the District ojf Colum¬ 
bia that appellant was maintaining a nuisajice. The 
sole question was whether the acts of appellant consti¬ 
tuted a use not permitted in a residential zone. This 
raised the question whether the acts of ckppellant 
changed the use of the admitted fiftv vear use of 
S(]uare 29G3 as agricultural land. 

Section III of the zoning regulations permits a 
“farm” in a residential district. (Item 10, Section 
HI, Zoning Regulations.) 

Section VII of the zoning regulations deals With non¬ 
conforming uses, and provides: 

“The lawful use of buildings or premises exist¬ 
ing at the time of the adoption of these| regula¬ 
tions; although such use does not confoim with 
the provisions hereof, may be extended t lrough- 


out the building, provided no structural 


lions, except those required by law or regulations 


are made therein and no new building is ei 


altera- 


ected. ” 


Section G of the Zoning Act of March 1, 19*20. pro¬ 
vides : 

i 

“Sec. 6. That any lawful use of a building or 
premises existing at the time of the adoption of 
orders and regulations made under the authority 
of this act may be continued, although such use 
does not conform with the provisions hereof or 
with the provisions of such orders and regula¬ 
tions; * * *”■ 


Appellant contends the mere driving of golf balls 
from the first commercial area over and upon the 
residential area, and the retrieving of golf balls there¬ 
on, the residential area being flooded with lights, and 


i 


having a wire fence placed thereon to check golf balls 
driven 225 yards, does not change the use of the agri- 
cultural land within the meaning of the zoning regula¬ 
tions. However, should it be found that this conduct 
is a change of use, within the meaning of the zoning- 
regulations, it is respectfully submitted there is no sub¬ 
stantial relation between the regulations under which 
appellant was prosecuted and the public health, safety, 
morals or public welfare. If the driving of a golf ball 
in a residential zone is substantially detrimental to 
public, health, safety, morals or the public welfare, 
why are football, baseball and kindred recreations per¬ 
mitted in a residential zone? Tliev are. Whv does the 

•> • 

United States permit golf courses to be maintained on 
public reservations such as Potomac Park and Pock 
(’reek Park? It does. Whv are these courses so 
largely patronized by young and old alike, except for 
recreation conducive to health? And whv is the 
United States interested except for the public welfare 
and public healthf 

That the District of Columbia does not consider a 
recreational use detrimental to public health and wel¬ 
fare in a residential zone is evidenced by the fact that 
it permits such use. Among the uses permitted in a 
residential district, Section III of the zoning regula¬ 
tions lists: 

“19. Municipal recreational uses ' * 


ESTOPPEL. 

Appellant further contends that having acted in 
good faith under affirmative acts of the municipal cor¬ 
poration, and having made expensive improvements in 
reliance thereon, the District of Columbia is estopped 
in prosecuting it. As shown by the agreed statement 
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of facts, appellant was issued a permit to build toilets 
and a tool shed on the 100 foot first commercial por¬ 
tion of Square 2963, and in its application tor said 
permit stated the purpose of the building w:is Golf 
Driving Course. It was also issued a permit to erect 
six iron poles, 20 feet high, each haying at the fop two 
electric flood lights of 1000 candle power. Alj of the 
buildings, structures and electrical equipment, upon 
completion by appellant, were inspected, approved and 
passed by proper agents of the District of Columbia. 
Appellant was issued a “Certificate of Occupancy” 
for “office in connection with golf driving course’', 
and a license for a golf driving course for premises 
7421 Georgia Avenue, Northwest, the number assigned 
bv the District of Columbia to the building erected bv 
appellant under the permit aforesaid, and appellant 
paid to the District of Columbia the fees required for 
saiti permits and license. Appellant, after being in¬ 
formed bv officials of the District of Columbia that the 
building permits, occupancy permit and license herein¬ 
before mentioned as issued to appellant wouhj issue, 
leased the premises involved for a period from iVugust 
12, 1931, to January 1st, 1934, at a yearly rental of 

two thousand dollars. And as further shown bv the 

♦ 

agreed statement of facts, appellant expended $.1,337.02 
in the improvements aforesaid, and for necessary 
equipment for a golf driving course. 

Certainly, it can be safely asserted that in the issu¬ 
ance of these permits the officials of the District of 
Columbia well knew that even a “dub”, if lib used 
only a “putter” and not a “driver”, would drive a 
golf ball more than one hundred feet, the width of the 
first commercial area, if the “dub" did not mi*s en- 
tirelv. 
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In the ease of District of Columbia vs. Cahill, 60 
App. D. C., 342, this Honorable Court, in ruling- that 
the doctrine of equitable estoppel, in cases where the 
essential elements of an estoppel are present, applied 
as well to municipal corporations as to individuals, 
recited the large expenditure made by the owner of the 
building in that case to improve a garage in a residen¬ 
tial district relying on a permit issued by the building 
inspector of the District of Columbia, and the subse¬ 
quent issuance of an occupancy permit. The Court 
then said: 


“It follows from these facts and circumstances 
that tiie District of Columbia is estopped from re¬ 
voking the certificates of occupancy for garage 
purposes here in question. The District is acting 
in this matter as a municipal corporation in rela¬ 
tion to strictly corporate affairs, and, where the 
essential elements of an estoppel are present, it 
may be estopped by its acts and conduct in like 
manner and under similar circumstances as in the 
case of estoppels against individuals. 21 C. J. 1181). 

‘It has frequently been decided that the doctrine 
of estoppel in pais is applicable to municipal cor¬ 
porations, but that they will be estopped, or not, 
as justice and right may require. There may be 
eases where, under all the circumstances, to assert 
a public right would be to encourage and promote 
a fraud. Where a party acting in good faith un¬ 
der affirmative acts of a citv has made such ex- 

* 

pensive and permanent improvement that it would 
be highly inequitable and unjust to destroy the 
rights acquired, the doctrine of equitable estoppel 
will be applied.’ People vs. Rock Island, 215 Ill. 
488-495, 74 X. E. 437, 440, 106 Am. St. Rep. 179.” 

In the case of appellant, it would not have entered 
into a two vear-four-month lease for the land involved, 

• 7 
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at a yearly rental of $2000.00, and would not have ex¬ 
pended $5,337.02 in improvements and for equipment, 
except in reliance upon the official permits and certifi¬ 
cates issued bv the District of Columbia. In the case 

* 

of appellant, not only one permit or certificate was 
issued, but several. It was issued a permit for the 
construction of an office in connection with a golf driv¬ 
ing course; a permit for the erection of electric flood 
lights and poles: a certificate of occupancy for an 
“office in connection with golf driving course”, and 
a license to conduct a golf driving course. 

The case of Little Hock vs. Pfeifer , 277 S.IW. 883 
(Ark.) involved the attempted revocation of a building 
permit because of a new zoning law. A perjnit had 
been issued to build a brick building for business pur¬ 
poses. The council revoked the permit as a violation 
of a new zoning law. Before the revocation, some 
money had been expended. The lower court dnjoined 
the council from interfering with the construction of 
the building. The decree was affirmed because the ac¬ 
tion of the citv council was arbitrarv and constituted 


an abuse of discretion. 

The District of Columbia should be estopped from 
prosecuting appellant upon the information charged 
against it in the police court. 

CONCLUSION. 

It is respectfully submitted that upon every prin¬ 
ciple the court below was in error in holding appellant 
guilty as charged, and that its judgment should be re¬ 
versed. 

Respectfully submitted, 

Whiteford, Marshall & Hart, 
By Ringgold Hart, 

Attorneys for Appellant. 
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Xo. 5986— Special Calendar 

Golf, Incorporated, a Body Corporate, tDGAR 
E. Sancomb, Vice President, plaintiff in eq-or 

v. 

District of Columbia 

i 

BRIEF ON BEHALF OF DISTRICT OF COLUMBIA 

STATEMENT 

Defendant in error, for uniformity, accepts the 
terms “appellant” and “District of Columbia”, 
respectively, as used by plaintiff in error in referring 
to the parties in this case. I 

All the evidence offered on both sides was contained 
in an agreed statement of facts which discloses that 
the appellant applied for and obtained from the 
District of Columbia an occupancy permit for the 


“use” of a certain building in the 100-foot yirst 
Commercial Strip of Land on the East side of Georgia 
Avenue, as follows: 

certificate of occupancy 

Xo. 34402, Washington, D.C., September 1, 
1931. Permission is hereby granted to Golf, 
Inc., to use the 1st floor of the buildjngs 
located on lot —, Square 2963, Premises 7421 

(i) 
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Georgia Avenue NW., for the following 
purposes: 

Office in connection with golf driving course. 

This certificate does not take the place of 
any license required by law, nor does it author¬ 
ize the use of boilers, motors, or machinery. 
Any change in the use or occupancy of this 
building shall require a new certificate. 

Zone: 1st Com. Fee: $2.00. * * * (R. 

p. 8). 

At or about the time of obtaining this certificate 
appellant was issued building permits for toilets, tool 
room, and office “on that portion of Square 2963 as 
was zoned First Commercial” and for “two one-storv 
cinder block and brick office and toilet as per plans” 
for the same portion of land (R. p. 8). Appellant 
likewise was issued a “License * * * for a Golf 

Driving Course for the period September 1, 1931, to 
November 1, 1931, for premises 7421 Georgia Avenue, 
Northwest” upon payment of license tax of $16.67 
(R. p. 9). 

The buildings mentioned above were constructed, 
and in “accordance with other permits lawfully issued 
by the District of Columbia appellant erected on said 
100-foot First Commercial area six iron poles 20 feet 
high, each having at the top two electric flood lights of 
1,000 candlepower” (R. p. 9). Finally appellant 
“provided thirty-four ‘teeing off’ spaces, all on the 
said 100-foot First Commercial area, from which to 
drive golf balls” (R. p. 9), for the use of which 
“ defendant (appellant) charged its patrons * * * 

at the rate of fifty cents for 40 golf balls if appellant 





supplied a golf club known as a ‘driver’, or fiftV cents 
for 50 golf balls if the patron used his own club” 
(R. p. 10). 

The District of Columbia contends, first, tljat the 
use by appellant of the residential area east of the 
commercial strip without an occupancy permit! was a 
violation of section 8 of the Act of Congress approved 
March 1, 1920, 41 Stats. 500, entitled “An Act to 
regulate the height, area, and use of buildings in the 
District of Columbia and to create a Zoning Copimis- 
sion, and for other purposes”, and, second, that the 
use by appellant of said residential area was a use 
prohibited by section 3 of the Zoning Regulations. 
Appellant (1) leased squares 2963, and 3178 and other 
adjacent squares, for §2,000 per year for 2% years 
(R. p. 10); (2) received compensation for permitting 
golf balls to be driven over and upon “the residential 
zoned area of square 2963 and 3178 * * *, and 

shown on the plat attached hereto” (R. p. 9 and 22); 
(3) constructed a wire fence about 225 yards east of 
the limit of the first commercial area and oi^ the 
residential area (R. p. 9); (4) employed help to 
retrieve the golf balls driven on and over the resjden- 
tial area, which “said employee carried an iron shield 
while engaged in such work” (R. p. 10) and appejllant 
manipulated and placed the “electric lights herein¬ 
before mentioned (so that they) lighted the area 
herein described” (R. p. 10). 

It was stipulated further that appellant “expended 
§5,337.02 for the improvements * * * and neces¬ 

sary equipment” (R. p. 9) and that the premises were 
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leased “after having been informed by officials of the 
District of Columbia that building permits, occupancy 
permits, and license hereinbefore listed as issued to 
(appellant) would issue'" (R. p. 10). 

The lower court held that the use of the residential 
zone was in connection with a business and the driv¬ 
ing of the golf balls thereon under the circumstances 
changed the use thereof from a permitted agricultural 
use to one not contemplated or allowed by the Zoning 
Laws. The Court stated in its written opinion: 

If, as stated, this land is agricultural land, 
it is evident that the use to which it is now put 
has no relation to agriculture in any manner, 
shape, or form and its status is definitely 
changed (R. p. 13). 

The locus concerns two zones—one com¬ 
mercial, the other residential. The permits 
were issued for the proper zone, and if (appel¬ 
lant) relied upon the issuance of these permits 
for the continuation of the commercialized 
golf driving course into the residential zone 
he assumed the risk incidental thereto. 

The lower court, therefore, decided appellant's claims 
that the zoning regulation in question was unreason¬ 
able and discriminatory, and that the District of 
Columbia was estopped from prosecuting the apel- 
lant, in the negative. 

ARGUMENT 

The pertinent questions raised by the assignment of 
errors, therefore, are— 

1st. Whether the zoning regulation under which 
the prosecution was instituted is valid as a proper 
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exercise of the police power of the Zoning Commission 
of the District of Columbia, under the facts , in this 
case, and 

2d. Whether the District of Columbia is estopped 
in prosecuting the appellant by reason of the exten¬ 
sive improvements made and money expended for 
the leasing of the residential area in question.| 

I j 

The appellant was prosecuted by the District of Columbia 
for violation of the Zoning Act and also for violation of 
regulations promulgated by the Zoning Commission, an 
independent agency, establishing the uses of property in 
a residential district, and for none of which uses appellant 
has been issued a certificate of occupancy 

As stated by appellant, the Zoning Commission 
was created by an Act of Congress approved M^rch 1, 
1920 (41 Stat. 500), Section 2 of which “gave to the 
Commission authority to divide the Distrjct of 
Columbia into certain districts, to be known, respec¬ 
tively, as height, area, and use districts’’ (Appellant’s 
Brief, p. 4), and that under such authority the 
Zoning Commission did divide “the District of 
Columbia into four use districts—'Residential’, First 
Commercial’, 'Second Commercial’, and 'Indus¬ 
trial’ ’’—and that “a golf driving course is not listed 
• as a permitted use in a residential area” (Appel.ant’s 
Brief, p. 5). Therefore, as appellant concedes that 
the “zoning regulations as a whole 'are constitu¬ 
tional’, the sole question (is) whether the acts of 
the appellant constitute a use not permitted in a 


residential zone” (Appellant’s Brief, pp. 6 and 


since there are no facts presented by the stipulktion 


15), 
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herein which even tend to establish that the regula¬ 
tion involved is unreasonable or arbitrary. In this 
latter connection appellant states (Brief, p. 6) that it 
is contended that the regulation “is arbitrary and 
unreasonable and not a proper exercise of the police 
power.' 7 T$ot an iota of evidence appears in the 
“record 77 to support any such contention with refer¬ 
ence to the surrounding residential property or to 
any similarly zoned land. Such assertion must be 
affirmatively pleaded and established. Moore v. 
District of i Columbia, 12 App.D.C. 537; Taijlor v. 
District of Columbia , 24 App.D.C. 392; Montz v. 
District of Columbia , 20 App.D.C. 568, 572; JFas/z- 
ington Terminal Co. v. District of Columbia , 36 
App.D.C. 186, 191, 192. 

We believe this disposes of the contention that the 
regulation forbidding golf driving courses in resi¬ 
dential zones is discriminatory. That the regulation 
does not operate to violate rights under the Federal 
Constitution (which incidentally should be consid¬ 
ered in the light of the 5th and not the 14th Amend¬ 
ment thereto, Siddons v. Edmonston , 42 App.D.C. 
459, 466, as asserted by counsel for Appellant (Brief 
p. 14)) is apparent when it is considered that appel¬ 
lant presents nothing to show compliance with sec¬ 
tion 8 of the statute, supra, which provides: 

That it shall be unlawful to use or permit 
the use of any building or premises or part 
thereof hereafter created, erected, changed, 
or converted wholly or partly in its use or 
structure until a certificate of occupancy shall 
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have been issued by authority of said zoning 
commission. 

Such a certificate must be issued by the inspector 
of buildings and show “that the * * * premi¬ 


ses complies with 
“No * * * 


* * 


these regulations. 


ft 


premises may be occupied until 
such certificate shall have been issued” (^oning 
Regulations, Section 20, paragraphs 1 and 5). The 
only evidence of such a certificate relates to tlje 100- 

i 

foot commercial zone (Record, pp. 8 and 9). It does 
not appear that appellant ever made an application 
for a certificate of occupancy for the portion of his 
premises in the residential use district. Had ii done 
so, and the same had been denied, appellant could 
have raised the question of the validity of the regula¬ 
tion of the Zoning Commission by a mandamus pro¬ 
ceeding to compel the issuance of such certijicate. 
Instead, it elected to use the said premises without an 
occupany permit, and now contends that the regula¬ 
tion forbidding a golf driving course in a residential 
district bears no substantial relation to the public 
health, safety, morals, or public welfare. But, 
whether the regulation be valid or void, or whether 
the premises should be in the residential or in the 
commercial district, appellant violated the law jvvhen 
it operated its golf driving course without an Occu¬ 
pancy permit. 

The stipulation shows that the land involvedj out¬ 
side of the 100-foot commercial strip was agricultural 
land (R. p. 8) for fifty years prior to appellant’s 
occupancy. Such lands are classed as farms, truck 
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gardens, nurseries, or greenhouses, under paragraph 
10 of Section 3 of the Zoning Regulations, and is a 
use of land permitted thereby in a residential district. 
Agriculture is defined by Bouvier as— 

The cultivation of the soil for food products 
or any other useful or valuable growths of the 
field or garden; tilling, husbandry. * * * 

The term refers to the field or farm, with all 
its \Vants, appointments, and products, as 
distinguished from horticulture, which refers 
to the garden, with its less important though 
varied products. 

Appellant contends it has made no change in the 
prior use. Can it possibly be said that the flooding 
of this land with electric light, the driving of golf 
balls on and over the same for pay, the construction 
of a wire fence thereon, the moving of an employee 
of defendant over the same, pushing an iron shield 
in retrieving these same golf balls, is an agricultural 
use? If the answer is in the negative, as we submit 
it must be, then there is a clear change of use of this 
residential area, and this changed use is prohibited. 
Even though such a change of use occurs in the 
Industrial Zone, a certificate of occupancy would be 
required for its continuation. 

The word “use" is defined by Webster and Stand¬ 
ard dictionaries to be utility, application, conversion, 
and as the act of employing for a purpose, and in its 
application to land includes rental use (Williams 
v. Gold Mining Co ., 85 S.C. 1; 66 S.E. 117): and as 
stated in Words and Phrases the word “premises” 
often means the land. This is in fact the popular 


9 


and ordinary acceptation when the subject Requires 
such a meaning to be attached to it. Smith v. Pol¬ 
lard, 19 Vt. 272, 277. Appellant, having leased the 
premises, has in fact taken over the use and Occupa¬ 
tion of it, in violation of law. ! 

II 

i 

The doctrine of estoppel does not apply to appellant under 

the circumstances 

We do not controvert the doctrine “that it would 
be highly inequitable and unjust to destroy the 
rights acquired” by “a party acting in good faith 
under affirmative acts of a city” in makint “ex¬ 
pensive and permanent improvements” on his prop¬ 
erty. District of Columbia v. Cahill , 60 App.D.p. 342. 

We contend this doctrine is not applicable, be¬ 


cause the District of Columbia is not attempting to 
deprive appellant of any right, interest, or titje that 
he may have in the land designated as commercial, 
nor is it charging appellant with unlawful use pf any 
land or appurtenance for which licenses and pfermits 
have been issued. It is not stated who the “officials 
of the District of Columbia” are who informed 
appellant that all licenses would issue for thei com¬ 
mercial area (R. p. 10). Regardless of their identity, 
the actual licenses involved and about which Appel¬ 
lant w’as inquiring pertained to the 100-foot com¬ 


mercial strip only, and, as the commercial enterprise 
to be engaged in by appellant was a proper use of 
that land, the officials in question were right as a 
matter of fact and law in stating such licenses would 
issue. If appellant wished to believe that it fcould 
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circumvent the zoning laws by leasing abutting 
property, we believe the question of estoppel should 
be applied to the benefit of the District of Columbia. 

Assuming, for argument, that appellant had rented 
the 100-foot area in question independently of the 
residential area, it would still have had to expend the 
money necessary for the erection of its buildings and 
equipment, and the erection and use of a net would 
have kept the golf balls from going over the line and 
permitted the business licensed to be lawfully con¬ 
ducted. If it cost appellant more by the way of rental 
to hold the use of the adjoining premises, that expense 
was assumed with full knowledge of existing zoning 
laws and regulations, and as said in the case of Weeks 

v. Heurich , 40 App.D.C. 46, where a building permit 

* 

had been granted on the supposedly proper number 
of consents, page 60: 

defendants are charged with knowledge of the 
ordinance * * * and if, * * * they 

sought to circumvent it, they are in a poor 
situation to complain. 

The court further held, page 56, that— 

The regulation applies generally to the resi¬ 
dence and business sections of the city, and the 
municipal authorities are without power so to 
modify it as to convert it into an agency for 
the granting of special privileges. Berry v. 
District of Columbia , 32 App.D.C. 96. See also 
United States v. Cole (7 Mackey) 18 D.C. 
Reports, 516, 517, and 51S. 

It is well-settled law that everyone dealing with 
agents of a municipality is charged with knowledge of 
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the nature of their duties to the same extent that 
ignorance of the law excuses no one. This principle 
is well stated in the recent case of Lipsitz v. fjarr et al ., 
decided by the Court of Appeals of Maryland, 164 
A. 743, where the question of estoppel arose &fter the 
issuance of a permit to erect an ice factory. In this 
case a specific ordinance prohibited the issuance of 
such a permit. The plantiff in this case “nad pro¬ 
ceeded with the erection of the plant pursuant to 
purporting permit” and had leased the premises to a 
third party for a term of five years. The bill; of com¬ 
plaint w*as dravTt on the theory that “ the municipality 
is barred from denying the plaintiff’s right to! use the 
premises as an ice factory by laches and estoppel and 
by the asserted invalidity of the restriction prohibit¬ 
ing an ice factory within the district where plaintiff’s 
property is situated” (p. 745). The Court, in| affirm¬ 
ing dismissal of the bill, and in discussing the yalidity 
of zoning law's held, pages 745, 746, 747, and 7|48— 

The defendants answered the bill of com¬ 
plaint and alleged that the permit of January 
4, 1932, was invalid and had been issued by 
mistake and without authority; arid, on 
May 7, 1932, filed a petition for an orcjer en¬ 
joining the plaintiff from operating the prem¬ 
ises as an ice plant and from manufacturing 
and selling ice therein in violation of the 
city ordinance with respect to zoning. The 
cause was heard before the chancellor], w'ho 
gave the questions involved careful considera¬ 
tion, embodied his conclusions on the facts 
and the law' in an able and thorough opinion, 


12 


and decreed on September 29, 1932, a dis¬ 
missal of the plaintiff’s bill of complaint, and 
the defendants’ petition of May 7, 1932, but 
amply protected the interests of the parties 
by preserving for the plaintiff his right to 
prosecute his appeal now pending before the 
board of zoning appeals and his privileges, if 
any there be, under a permit of October 7, 
1930; to use the building for the manufac¬ 
ture of ice cream; and by reserving to the 
municipality whatever right it may have to 
proceed either against the plaintiff’s tenant to 
enforce the provisions of the zoning ordinance 
or against the plaintiff for any use by him of 
the building in anv manner and for anv 
purpose not allowed by law. 

The bill of complaint proceeds upon the 
grounds that the municipality is barred from 
denying the plaintiff’s right to use the prem¬ 
ises as an ice factory by laches and estoppel 
and ibv the asserted invaliditv of the restric- 
tion prohibiting an ice factory within the dis¬ 
trict where plaintiff's property is situated. 

(1,2) Laches is an equitable defense. It is 
an inexcusable delav, without necessarv refer- 
encei to duration, in the assertion of a right. 
No basis is found for the application of that 
doctrine to the facts of this record. Hagerty v. 
Mann , 56 Md. 522, 525, 526; Kaliopulus v. 
Lumm , 155 Md. 30, 42, 141 A. 440; Sinclair v. 
Auxiliary Realty Co ., 99 Md. 223, 234, 57 A. 
664; Laicson v. Mullinix , 104 Md. 156, 170, 
171, 64 A. 938; Boggs v. Dundalk Realty Co ., 
132 Md. 476, 481, 104 A. 45. Laches and 
estoppel possess elements in common, and 
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difficulty is encountered in clearly staging the 
distinction, particularly as the courts have 
studiously avoided a general or inflexible defi¬ 
nition of laches in order to be free to apply its 
principles to the particular circumstances of 
the instant case. Robertson v. Mow ell, 66 Md. 
530, 539, 8 A. 273; Wood on Limitations, §§. 
60, 63. 

* * * * j * 

There was no blameful delav bv the munici- 

%/ %/ 

palitv, and so the question of estoppel must 
be considered. 

(4, 5) A municipality may be estopped by 
the act of its officers if done within the scope 
and in the course of their authority br em¬ 
ployment, but estoppel does not arise should 
the act be in violation of law’. Paragraph 31 
of the ordinance forbade the officials bf the 
municipality to grant the permit w’hicfh the 
plaintiff asked and obtained; and paragraph 41 
made it a misdemeanor for the plaintiff 'to use 
his premises as a factory to make ice ^s the 
invalid permit purported to empow’er. 

If the provision of the ordinance be consti¬ 
tutional, it w’as therefore unlawful fdr the 
officers and agents of the municipality to grant 
the permit, and it w’ould be unlawful for the 
licensee to do w’hat the purporting b erm it 
apparently sanctioned. A permit thus ^ssued 
without the official power to grant does not, 
under any principle of estoppel, prevent the 
permit from being unlawful nor from being 
denounced by the municipality because bf its 
illegality. In the issuance of permits pur¬ 
suant to the ordinance at bar, the municipality 


14 


was not acting in any proprietary capacity 
nor in the exercise of its contractual powers, 
but in the discharge of a governmental function 
through its public officers of limited authority, 
and the doctrine of equitable estoppel cannot 
be here invoked to defeat the municipality in 
the enforcement of its ordinances because of 
an ’error or mistake committed bv one of its 
officers or agents which has been relied on by 
the third party to his detriment. Everyone 
dealing with the officers and agents of a 
municipality is charged with knowledge of the 
nature of their duties and the extent of their 
powers, and therefore such a person cannot be 
considered to have been deceived or misled by 
their acts when done without legal authority. 

So, even where a municipality has the 
power, but has done nothing, to ratify or 
sanction the unauthorized act of its officer 
or agent, it is not estopped by the unauthorized 
or wrongful act of its officer or agent in issuing 
a permit that is forbidden by the explicit 
terms of an ordinance. J. Burton Co. v. 
Chicago , 236 Ill. 383, 86 N.E. 93, 96, 15 Ann. 
Cas. 965; and see Bower on Estoppel by 
Misrepresentation, §§. 217, 218. 

5}: sj: sjc :jc 

(6) It follows that, because the ordinance 
prohibited the use of the premises in question 
for the making of ice by artificial methods, 
any permit issued would be void, and the 
person who received the permit would derive 
no benefit, and whatever he might do in 
pursuance of this permission would be at 
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his own risk and loss, unless the prohibition 
itself were void. 

5}c 3jc 

(8) * * * The ordinance divides the 

municipality of Baltimore into four classes of 
use districts, which are designated, respectively, 
industrial-use districts, second commercial-use 
districts, first commercial-use districts, and 
residential-use districts. Industrial uses and 
the industrial-use districts are the lowest classi¬ 
fication, and the residential uses and the residen¬ 
tial-use district are the highest classification. 
Uses excluded in one use district are Excluded 
from use districts of the higher grades. The 
comprehensive zoning ordinance now ^n force 
in Baltimore city is the result of a thorough 
survey of the situation and a careful arid in tel- 
ligent adoption of a complete system of zoning 
under the enabling legislation now embodied 
in article 66B of the Code. 

(13) When the statute is given its proper 
perspective, it becomes manifest that the 
enactment empowered the municipality to pass 
the zoning ordinance in the instant case, and 
that its provisions are within the purview of the 
statute. Furthermore, the particular [restric¬ 
tion that no ice factory be permittee^ to be 
constructed within a second commercial-use 
district operates perspectively and uniformly, 
and does not deprive any owner of property of 
any constitutional right with respect to his 
specific property because, as has been seen, 
the restriction is fairly and reasonably refer¬ 
able to one or more of the objects contemplated 
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in the proper exercise of the police power, 
which is concerned with the promotion of the 
health, security, general welfare, and morals of 
the community. 

2jjg ^ ^ ^ 

(14) The court has lately had for considera¬ 
tion the relation of the constitutional protec¬ 
tion of property to the police power, with the 
result that it is now established that reasonable 
regulation, which is not confiscatory, but 
which leaves the owner in substantial enjoy- 
meni of his property, although diminishing its 
value through the restriction of its use, is valid 
without compensation. A confiscatory regu¬ 
lation, such as is illustrated by the case of 
Nectow v. City of Cambridge , 277 U.S. 183, 48 
S. Ct. 447, 72 L. Ed. 842, where the regulation 
denied to the land everv use but one, and that 
without value, would, however, be equivalent 
to taking and be invalid without compensa¬ 
tion. The difference between taking and 
regulation may therefore be one of degree. 
Eaton v. Sweeny , 257 N.Y. 176, 177 N.E. 412. 

As to the improper extension of a lawful use see 
Beane v. Porter , 182 N.E. 823, 824. While that is a 
nuisance case, it illustrates the principle that in per¬ 
mitting the erection of an addition to a manufacturing 
plant the authorities did not legalize a different mode 
of conducting the business carried on in the original 
building. The original building was used for the man¬ 
ufacture bf "bolt clippers and wire cutters” without 
any large machinery such as “forge hammers”, 
which were installed in the addition. This was held 
to be a new use, and the protection of the original 
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license did “not extend to a building whi^h (was) 
not within its terms/’ 

CONCLUSION 

I 

It is submitted the finding of the lower couH should 
be affirmed, as the District of Columbia is npt inter¬ 
fering with the rights of appellant under his licenses, 
and the use of the residential zoned land by appellant 
is not an agricultural use as defined by the Zoning 
Regulations, and is in violation of the regulation which 
does not permit golf driving courses thereori. Such 
use cannot be authorized, nor is it discriijninated 
against by that provision of Section 3 of the Regula¬ 
tions which permits Municipal recreational uses 
(Par. 10, Sec. 3, Residential District), as appellant is 
conducting an amusement business solely for profit 
and gain. j 


Respectfully submitted. j 

William W. Bride, 

Corporation Counsel, D.( j Y ., 
Vernon E. West, 

Principal Assistant Corporation Counsel, D.U., 

Edward W. Thomas, 
Assistant Corporation Counsel, D.C., 

Attorneys for District of Colurribia. 





